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SOME OF THE MORE IMPORTANT CHANGES 
EFFECTED BY THE (VICTORIAN) COMPANIES 
ACT 1958 
by 
H. H. EDNIE, B.Com., LL.B. (HONS.), A.A.S.A. (PROV.) 
Barrister-at-Law 


The (Victorian) Companies Act 1958 which came into 
force on 1 April 1959,* adopts some of the features of the 
(English) Companies Act 1948. Radical changes have been 
made both in the form and subject matter of the Acts 
previously in force and amongst these changes the follow- 
ing should be specially noted. 

1. By s. 12 the position of a no-liability company is 
assimilated from birth to that of the general run of 
trading companies, and the special provisions in Part 
II (ss. 395 to 516) of the former Act have been 
replaced by ss. 267 to 293 of the 1958 Act. The model 
rules for such a company in the 18th Schedule to the 
former Act have been replaced by Table B of the 
Fourth Schedule of the 1958 Act. 


. Section 15 (3) incorporates the objects and powers 
set out in the Third Schedule in the memorandum of 
every company having a share capital registered after 
the commencement of the Act, except so far as they 
are expressly excluded or modified by the memorandum. 


. By s. 23 the memorandum with respect to the objects 
of a company may be altered by special resolution, but 
such alteration may be cancelled by the court on 
application thereto by the prescribed percentage of 
shareholders, members or debenture holders. 


. By s. 36 a company (other than a banking company), 
whether incorporated in Victoria or elsewhere, may 
not invite the deposit or loan of money without issuing 
a debenture therefor. 


. Section 50 prohibits the distribution as dividend of 
the premium paid on shares issued as a premium, 
but the premium may be used for the purpose of 
issuing fully paid bonus shares. 


Section 81 adds an auditor to the persons who are 
precluded from acting as receiver of the property 
of a company. 


. By s. 101 directors must be voted for at a general 
meeting individually, unless the meeting unanimously 
agrees that two or more may be appointed by a single 
resolution. 


* See Victorian Gazette No. 20 of 4 March 1959, p. 496. 














Australian Conveyancer and Solicitors Journal, August, 1959. 


114 


10. 


11. 


12. 


13. 


14. 


__CONVEYANCER AND SOLICITORS JOURNAL __ 1959 





Section 103 provides that a director may be removed 
from office by an ordinary resolution, notwithstanding 
anything in the articles or in any agreement by him 
with the company. 


Section 113, which provides for the holding of a 
statutory meeting by a public company, is extended 
to include a no-liability company. 


By s. 119 the former provision in respect of an extra- 
ordinary resolution is discarded, and a resolution may 
now be only either a special or an ordinary resolution. 


By s. 134 certain companies are relieved from the 


onerous duty of supplying lists of members in the 
annual return. 


By s. 141 (6) auditors’ fees may now be fixed by the 
directors, if the members at the last preceding annual 
general meeting so authorize. 


With regard to the winding up of companies the 
former provision relating to winding up under the 
supervision of the court has been discarded (see ss. 
160 and 195) and the rules of bankruptcy are im- 
ported into the winding-up provisions in place of the 
insolvency rules (s. 215 (2)). 


With regard to foreign companies s. 303 (5), (6) and 
(7) provides that where the prospectus of a foreign 
company complies with the law of the place where the 
company is or is to be incorporated the company may 
by order in Council be relieved from complying with 
the requirements of the Victorian Act with regard to 
the issue of a prospectus. 


Regulations (including forms) have been prescribed 


pursuant to s. 11 and published in Gazette No. 27 of 18 
March 1959. 
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RIGHT OF DEFAULTING PURCHASER TO 
EQUITABLE RELIEF AGAINST FORFEITURE 
OF MONEYS PAID 


by 
A. HILLER, LL.B. 


The right of a defaulting purchaser to recover instal- 
ments of purchase money paid to the vendor before default 
under a time payment contract, even though it contains 
an express provision for forfeiture, is noteworthy in having 
raised a number of legal problems on which the authorities 
have been by no means unanimous. As this point has 
recently come up for discussion in the English Law 
Journal" arising out of the decision of SHERIFF-SUBSTITUTE 
WALKER in the Scottish case of Reid v. Campbell! last 
year, and in a way it is submitted not fully in accord with 
the views held by most Australian and, in some respects, 
English authorities, it is proposed to examine at some 
length the state of the law in this field. 


Forfeiture in nature of penalty 


One view to which the Australian courts strongly 
subscribed, was that enunciated by the Privy Council in 
Kilmer v. British Columbia Orchard Lands Ltd.@! and in 
the perhaps better-known decision of the Judicial Com- 
mittee in Steedman v. Drinkle.“! They dealt with similar 
contracts for the sale of land under which the deposit was 
payable on signing the agreement and the balance of the 
purchase price by instalments; and which provided that in 
case of default the vendor could (inter alia) cancel the 
contract and retain the payments already made. The 
Board held that the provision for forfeiture was in the 
nature of a penalty from which relief should be granted. 


This view was adopted by LONG-INNEs, J. in Pitt v. 
Curotta™! and by the High Court of Australia in McDonald 
v. Dennys Lascelles Ltd.,'°! where DIXON, J. (as he then was) 
said: “It is now beyond question that instalments already 
paid may be recovered by a defaulting purchaser when 
the vendor elects to discharge the contract. Although the 
parties might by express sosieninint give the vendor an 





[1] Me gr oe of Instalments of Purchase aes — 
. (Eng.) 182, reprinted in (1959) 12 A.C. & 54 

[2] porn 74 Scottish L, Rev. 116. 

[3] [19138] A.C. 319 (P.C.). 

[4] [1916] 1 A.C. 275 (P.C.). 

[5] (19381), 31 S.R. (N.S.W.) 477. 

[6] (1933), 48 C.L.R. 457. 
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absolute right at law to retain the instalments in the event 
of the contract going off, yet in equity such a contract is 
considered to involve a forfeiture from which the pur- 
chaser is entitled to be relieved.”™ 


Other Australian decisions about this time in which 
the above principle was applied include that of the Vic- 
torian Full Supreme Court in Berry v. Mahony,®! of LOWE, 
J. in Real Estate Securities v. Kew Golf Links Estates Pty. 
Limited™! and of MAUGHAM, A.J., in Jeeves (N.S.W.) Ltd. 
v. Rogers Bros. Ltd. 


Purchaser in possession 

An interesting feature of the second-last mentioned 
case is that LOWE, J. held that the fact of the purchaser 
having been in possession of the subject land was no bar 
to relief. His Honour pointed out that in Steedman v. 
Drinkle,“) Berry v. Mahony"?! and McDonald v. Dennys 
Lascelles Ltd."*! the purchaser had been in intermediate 
possession and yet in none of these cases was there any 
suggestion that this was a bar to relief, or even relevant 
to the granting of relief from forfeiture. As DIXON, J. 
stated in the latter case, the consideration for the purchase 
money was the conveyance, and possession, pending com- 
pletion, was not part of the consideration but merely 
incidental thereto. His Honour also expressed the view 
(obiter) that neither does the fact of possession affect the 
legal right of the purchaser for recovery of instalments 
paid where there is no express provision for forfeiture in 
the contract. This appears to conflict with the view ex- 
pressed in England by COZENS-HARDY, J. in the case of 
Cornwell v. Henson,"*! that the handing over of possession 
amounts to some consideration for the instalments paid. 


Contrary view 

A contrary approach to that taken in the two above- 
mentioned Privy Council decisions as followed in the 
Australian courts or, at any rate, to their true ratio, as 
interpreted by our local judges, was taken by FARWELL, J. 
in the English case of Mussen v. Van Diemen’s Land Co.™*) 
In that case his Lordship declared that the whole basis of 
the decision in Steedman v. Drinkle™® rested on the par- 
ticular circumstances of that case in that the purchasers 


[7] supra, at p. 478. 

[8] [1933] V.L.R. 314. 

[9] [1935] V.L.R. 114. 

[10] (1936), 36 S.R. (N.S.W.) 430. 
[11] [1916] 1 A.C. 275 (P.C.). 

[12] [1933] V.L.R. 314. 

[13] (1933), 48 C.L.R. 457. 

[14] [1899] 2 Ch. 710, at pp. 715-716. 
[15] [1938] 1 Ch, 253. 

[16] [1916] A.C. 275 (P.C.). 
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there were ready and willing to perform the contract, the 
vendors refused to agree and the terms of the contract made 
it impossible for the court to decree specific performance. 
Accordingly, the case was a special one and not of general 
application. Apart from this limited type of case the court 
could not grant relief to a defaulting purchaser against an 
express stipulation for forfeiture in the contract. 


Equitable relief 


The whole question of equitable relief against for- 
feiture of paid instalments came up before, and was 
examined at considerable length by, the English Court of 
Appeal in Stockloser v. Johnson," the judgments in which 
case were delivered in February 1954. They indicate the 
division of judicial opinion in England on this aspect of 
the law for whilst all three Lords Justices of Appeal came 
to the same decision on the facts before them their reasons 
in arriving at their respective decisions were by no means 
unanimous. 


Condition precedent 


DENNING and SOMERVELL, L.JJ. (as they then were), 
held that readiness and willingness on the part of the 
defaulting purchaser to pay the balance of the purchase 
money and complete the contract was not a condition pre- 
cedent to relief and refused to accept the view propounded 
by FARWELL, J. The real basis of the decision in Steedman 
v. Drinkle"’! was that the vendor had somewhat sharply 
exercised his right to rescind the contract and retake the 
land, and accordingly it would have been unconscionable 
for him to forfeit the instalments already paid as well. The 
true test, said DENNING, L.J., which determined whether 
equitable relief was available was a twofold one: firstly 
was the forfeiture clause of a penal nature in the sense 
that the sum forfeited was out of all proportion to the 
damage; and secondly was it unconscionable for the vendor 
to retain the money? If both questions were answered in 
the affirmative then the purchaser would be entitled to 
relief. The views of the two Lords Justices clearly appear 
to support the Australian decisions that in appropriate 
circumstances the defaulting purchaser can recover instal- 
ments already paid by him notwithstanding the presence of 
an express forfeiture clause in the contract subject to this, 
that the local judges seemed prepared to grant relief more 
easily than even DENNING and SOMERVELL, I..JJ., without 
the stress on the element of “unconscionability’—a word 
which did not appear in many of the Australian decisions 
at all. 


[17] [1954] 1 Q.B. 476. 
[18] [1916] 1 A.C. 275 (P.C.). 
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Further time to pay 


In contrast with the views of the other Lords Justices, 
ROMER, L.J., adopted the approach of FARWELL, J. in 
Mussen’s Case"! and held that equitable relief to a pur- 
chaser from his contractual liability to forfeit instalments 
already paid will only be given to the extent of allowing 
him a further chance and further time to pay the moneys 
in arrear if he is able and willing to do so; further than 
this the court will not go. His Lordship expressly approved 
the reasoning of FARWELL, J. in the last-mentioned decision, 
particularly in treating Steedman v. Drinkle'"! as a special 
case and of no general application, and expressed his 
reluctance to sponsor an equity of the kind proposed by 
DENNING, L.J., in favour of a buyer who failed to com- 
plete his contract without fault on the part of the seller. 
Unusually large deposit 

It is significant that in the course of his judgment 
DENNING, L.J., gave as an example of the type of case 
where the court will grant relief against forfeiture the 
case where an unusually large deposit is stipulated for— 
a course not unknown in Australia—e.g., an amount 
equalling 50 per cent of the purchase price, and when the 
purchaser defaults the vendor resells the subject property 
at a profit and also claims to retain the 50 per cent deposit 
under the forfeiture clause in the contract: “Surely the 
court will relieve against the forfeiture. The vendor can- 
not forestall this equity by describing an extravagant sum 
as a deposit... .”@" 

The general principle laid down by DENNING, L.J., in 
Stockloser v. Johnson"! and its application to large deposit 
payments was followed and applied by MONAHAN, A.J., of 
the Supreme Court of Victoria in Smyth v. Jessep'*! the 
following year. His Honour held, that certain payments 
made under two contracts for the sale of land, although 
described in the contracts as deposits, lacked the qualities 
of a true deposit and the purchaser was entitled to recover 
the moneys despite a clause in the contracts providing for 
their forfeiture. The deposits in question amounted to 
40 per cent of the total purchase price and were far in 
excess of what was a reasonable sum to be forfeited for 
breach. His Honour pointed out that “merely to call a sum a 
deposit cannot exclude the exercise of the equitable juris- 
diction to grant relief against a forfeiture where it would 
otherwise be proper to do so.. .”"#! 


[19] [1938] 1 Ch. 253. 

[20] [1916] 1 A.C, 275 (P.C.). 
[21] [1954] 1 Q.B. at p. 491. 
[22] [1954] 1 Q.B. 176 

[23] [1956] V.L.R. 230. 

[24] supra, at p. 234. 
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Recent decision 


Since Smyth v. Jessep,) another local decision has 
been reported dealing with the points raised in this article, 
being that of O’BRYAN, J., also of the Victorian Supreme 
Court, in the case of Re Hoobin, deceased.”*! His Honour 
discussed at some length the characteristics and function 
of a deposit properly so-called and though appearing to 
be more sympathetic to the views of ROMER, L.J., on the 
question of equitable relief against forfeiture than those 
of DENNING, L.J., conceded that the latter were such an 
authoritative description of the law that they must be 
treated with “great respect’”’.@"! In fact, his Honour applied 
DENNING, L.J.’s test in arriving at his decision with nega- 
tive result in the present case, as he held that on the facts 
of the case the provision for forfeiture of the deposit was 
not a penalty, it was not unconscionable for the vendor in 
the circumstances to retain the money, and what was 
described as a deposit in the contract was a true deposit. 


Right of vendor to damages after rescission 


It may be pertinent to observe that there is also a 
conflict of authorities as to whether in cases like the ones 
discussed, where the contract contains a clause substan- 
tially similar to Clause 14 of the current N.S.W. Real 
Estate Institute Conditions and Terms of Sale*! form, the 
vendor can sue the purchaser for damages for breach of 
contract after rescinding the contract on the ground of the 
purchaser’s default. The better view seems to be that 
expressed by DIXxoNn, J., in McDonald v. Dennys Lascelles 
Ltd.,) that in such cases “the contract is determined so 
far as it is executory only and the party in default is liable 


[25] [1956] V.L.R. 230. 
[26] [1957] V.R. 341. 
[27] supra, at p. 346. 


[28] Clause 14.—Default.—“If the Purchaser shall fail to comply 
with these conditions or any of them, or with the Terms of 
Sale, all moneys bills and promissory notes which the Purchaser 
shall have paid or given to the Agent or to the Vendor on 
account of the purchase shall be absolutely forfeited to the 
Vendor, and the Vendor shall be at liberty to rescind the 
Contract or to sue the Purchaser for breach of contract or 
without any notice to the Purchaser, to resell the property by 
public auction or private contract, together or in lots for cash 
or on credit, and upon such other terms and conditions as he 
may think proper, with power to vary or rescind any contract 
for sale, buy in at any auction and resell, and the deficiency 
(if any) arising on such sale and all expenses of and incident 
to any such sale or attempted sale shall be recoverable by the 
vendor from the purchaser as liquidated damages.” 


[29] (1933), 48 C.L.R. 457. 
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for damages for its breach’’.@° However, in Pitt v. 
Curotta,“=") HARVEY, C.J. in Equity, held that once the 
vendor rescinds he loses the right to sue for damages, and 
this decision has never been overruled and still stands in 
N.S.W. Nevertheless, it would appear that if this question 
came up before the High Court of Australia or a State Full 
Supreme Court (including that of N.S.W.), it is unlikely 
that his Honour’s decision would be followed. 


Change of law 


Finally it is submitted that the Scotiish decision 
referred to at the beginning of this article is not likely to 
cause any change in the state of the law on the matters 
discussed herein either in England or in Australia. Though 
the Scottish judge seems inclined to adopt the views of 
RoMER, L.J., and FARWELL, J., he in any case goes on to 
say that the views expressed by the Privy Council in 
Kilmer v. British Columbia Orchard Lands Co, Ltd.@?! and 
in Steedman v. Drinkle™*! have never been relied on to 
suggest that any provision for forfeiture of instalments 
paid whatsoever would be penal — something which has 
never been disputed; and therefore he was free to hold that 
the provision in question was not penal in nature. Further- 
more, even an absolute and unqualified acceptance of 
ROMER, L.J.’s views and rejection of those of DENNING, 
L.J., by a single judge of a Scottish Sheriff Court would 
surely be insufficient to cause a swing in the balance of 
authorities in ROMER, L.J.’s favour in the eyes of the 
English and Australian courts. Not only is the Scottish 
decision of no binding authority on such courts but also 
English judges have not infrequently regarded with 
suspicion the law as propounded by their Scottish brethren. 
In this respect one may refer to LORD MAUGHAM’S descrip- 
tion of the law of Scotland as “those interesting relics of 
barbarism, tempered by a few importations from Rome, 
known to the world as Scots Law’’,“*! whilst Lorp SHAW, 
on one occasion, in the course of severely castigating the 





[30] supra, at p. 477. 
See also Holland v. Wiltshire (1954), 90 C.L.R. 409, at p. 416, 
per Dixon, C.J.: “Some suggestion was made for the defendants 
appellants that once the contract was treated by the vendor as 
discharged he could not recover for breach. This notion, how- 
ever, is based on a confusion with rescission for some invali- 
dating cause. It is quite inconsistent with principle and has 
long since been dissipated.” 

[31] (19382), 49 W.N. (N.S.W.) 107. 

[32] [1913] A.C. 319 (P.C.). 

[33] [1916] 1 A.C, 275 (P.C.). 


[34] Cited by Evershed, L.J. (1948), 1 J.S.P.T.L. 171. 
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principle of frustration of contract applied in England 
until 1942, stated that “the principle is worthy of acceptance 
in Scotland . . . works well enough amongst tricksters, 
gamblers and thieves’’.!*) 


Conclusion 


In conclusion, it appears that the true legal position 
as to a defaulting purchaser’s right to equitable relief 
against an express contractual provision for forfeiture of 
moneys paid is to be found in the judgment of DENNING, 
L.J., in Stockloser v. Johnson,™*! as applied by MONAHAN, 
A.J., in Smyth v. Jessep.“"| The purchaser can recover the 
moneys if the provision for forfeiture is of a penal nature 
and in all the circumstances of the case it would be uncon- 
scionable for the vendor to retain the money. Finally, if 
the contract provides for forfeiture of the deposit the 
court will examine the contract to see whether that which 
is called a deposit is really such. 


[354 ‘Cantiare San Rocco S.A. v. Clyde Shipbuilding and Engineering 
Co. Ltd., [1924] A.C. 226, 258-259. 

[36] [1954] 1 Q.B, 476. 

[87] [1956] V.L.R. 230. 
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ATTESTING WITNESSES AND THE CHARGING 
CLAUSE* 


Avoidance of gifts to attesting witnesses 


__ The law concerning the forfeiture of a testamentary 
gift by a beneficiary who has acted as an attesting witness 
to the relevant will was the subject of a recent decision in 
the case of Re Royce’s Will Trusts, Tildesley v. Tildesley 
and Others, [1958] 3 All E.R. 586, and it may be of interest 
to look at the particular aspect of the matter which arose 
in that case. The relevant section of the Wills Act 1837 is 
s. 15,"1 which provides that if any person shall attest the 
execution of a will to whom or to whose wife or husband 
any beneficial devise, legacy, estate, interest, gift or 
appointment of or affecting any real or personal estate 
shall be thereby given or made, that devise, legacy, etc., 
shall be null and void so far as the witness or the witness’s 
spouse is concerned, though such a witness would be 
eee as a witness to prove the validity or otherwise of 
the will. 


It has long been decided by the Courts that an executor 
or trustee appointed under a will cannot make any charge 
for his services in that capacity unless the will makes pro- 
vision for such a charge; therefore, where a professional 
man is so appointed he cannot charge his profit costs 
against the estate unless the will contains what has become 
known as a charging clause. Accordingly, it followed that 
since the right to charge is given by the will, that charge 
amounts to a legacy or gift, and therefore, should the 
person entitled to make that charge have acted as an 
attesting witness, the matter comes within the mischief of 
s. 15 and the gift is forfeit (see Re Pooley (1888), 40 
Ch. D. 1). 


In the case of Re Thorley, Thorley v. Massam, [1891] 
2 Ch. 613, the question that had to be considered was 
whether the payments received by the executors and 
trustees under a charging clause were liable to legacy duty, 
and it was argued that as the persons concerned were 
receiving only payment for services rendered, no legacy 
duty should be payable. The Court of Appeal held other- 
wise on the ground that since an executor or trustee cannot 
receive payment for his office unless so directed by the 
will, duty must be paid. Again, in the case of Re Brown, 
Wace v. Smith, [1918] W.N. 118, the will named a solicitor 
as executor and trustee and contained the usual charging 
* By courtesy of The Law Journal, England. 
[1] See N.S.W. Wills, Probate and Administration Act 1898-1954, s. 
3: Vic. Wills Act 1958, s. 13; Qld. The Succession Acts 1847 to 1945, 
s. 47: S.A. Wills Act 1936-1940, s. 17; W.A. English Act, s. 15 (adopted 
by 2 Vict, No. 1); Tas. Wills Act 1840, Sch., s. 15. 
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clause. As the benefactions under the will exceeded the 
assets, it became necessary to abate them proportionally. 
The Court held that as a charging clause amounted to a 
legacy, the solicitor’s profit costs were subject to abatement 
on the same footing as other legacies. It was said that 
such a clause amounts to no more than a bequest to the 
solicitor of that sum for profit costs ultimately to be 
ascertained. 


The decisions in the cases quoted above were accepted 
by the Privy Council in New South Wales Commissioner 
of Stamp Duties v. Pearse and Others, [1954] 1 All E.R. 19. 


Royce’s Case 


The case of Re Royce’s Will Trusts, [1958] 3 All E.R. 
586, carried the matter a step further. Here one of the 
witnesses, whom we will call “A.”, was a solicitor. The 
will appointed two executors and trustees and contained 
clauses providing for the remuneration of the trustees and 
that “any persons who may for the time being be an 
executor or trustee of this my will and who may be a° 
solicitor” should be entitled to be paid for his services. 
The two executors proved the will on the death of the 
testator, but later one of them died whereupon, by deed of 
appointment, A. was appointed a trustee to fill the vacancy. 
The question then arose, was A. entitled to remuneration 
and his professional charges as provided for by the will, 
or was he barred under s. 15 of the Wills Act 1837, not- 
withstanding that he came into the matter not under the 
will but by a subsequent deed? WyYNN-PARRY, J. com- 
menced his judgment by saying that this was not an easy 
question to decide and that there was no direct authority 
on the point. The learned judge put the problem thus: 
‘“‘Has one who attests a will—although he is not in the class 
which has any beneficial interest either when the will is 
attested or when the will comes to be proved—any right, 
if he afterwards enters a class defined by the will, to take 
the benefits which the provisions of the will seek to confer 
on that class?” The judge decided that the only safe view 
to adopt was that if a man attested a will he should 
not in any way be enabled to take any benefit under that 
will—not even if he entered a class intended to benefit by 
the will only after the will had been proved. Therefore, 
since A. was an attesting witness, he forfeited the 
remuneration provided for by the will. 


The case of Thorpe v. Bestwick (1881), 6 Q.B.D. 311, 
was prayed in aid of the contention that A. should be 
entitled to remuneration notwithstanding that he was an 
attesting witness. In Thorpe’s Case, the testator had made 
a devise to his niece who, after the execution of the will 
but before the death of the testator, married one of the 
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attesting witnesses, and it was held that this marriage 
did not invalidate the niece’s legacy. If, therefore, the 
subsequent marriage of a beneficiary to a witness did not 
render the gift null and void, why should a trustee who 
was not appointed by the will and who came into the 
matter after that will had been proved be treated 
differently? In Thorpe’s Case it was argued that the 
position should be considered as it was at the date of 
death of the testator, and s. 24 of the Wills Act 1837 was 
quoted in support of that contention, but this argument 
was rejected on the footing that s. 24 applied only to the 
real and personal estate of the testator as at the date of 
death and not to the objects of his bounty, thus following 
the decision in Bullock v. Bennett (1885), 24 L.J. Ch. 512. 


It has been seen that in his judgment, WYNN-PARRY, J. 
referred to a gift to a class. This question of a class gift 
arose in Fell v. Biddulph (1875), L.R. 10 C.P. 701, in 
which the testator left the residue of his estate to his 
daughter for her life and then to her children, two of 
whom had attested the execution of the will. The Court 
held that as the gift over was to a class, the witnesses, 
being members of that class, could not benefit and so their 
shares were forfeit and went to the rest of that class. It 
might be said that a distinction can be drawn between the 
two cases in that in Fell’s Case the grandchildren who 
witnessed the will were in fact at that time the object of 
the testator’s bounty; whereas in Royce’s Case the witness 
A. was not mentioned in the will at all, not having been 
appointed trustee by the testator. On this basis the analogy 
would not seem to be a fair one, though, for what it is 
worth, it might be noted that the charging clause in the 
will referred to “any person who may for the time being 
be an executor or trustee” and not to the two specifically 
named in the will. 


There is one other case which it might be well to 
consider in connection with the point in issue though it 
was not, apparently, quoted in Royce’s Case (supra). This 
is Re Ray’s Will Trusts, [1936] 2 All E.R. 93, in which the 
testatrix was a nun who, by her will, left all her property 
“to the person who at the time of my death shall be or 
shall act as the abbess of the convent absolutely and I 
appoint her executrix of this my will”. Both the attesting 
witnesses were nuns of the convent concerned and one 
of them had become the abbess at the time of the death of 
the testatrix. In these circumstances the point arose whether 
the gift was forfeit under s. 15. The court held that as the 
sift was to the abbess qua abbess and not to her personally 
she was in the position of a trustee and therefore the for- 
feiture did not operate. It is a little difficult to reconcile 
the decision in this case with that in Royce’s Case. It will 
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be observed that in the former the gift was to the abbess 
absolutely and not to her upon trust for the benefit of the 
convent, but, granting, as was said in that case, that neither 
the abbess nor the witnesses benefited personally, pre- 
sumably as members of the convent they received benefit 
indirectly since the money went to swell the convent funds. 
It is unfortunate that this case was not considered in 
Royce’s Case. 
In the latter case (Re Royce’s Will Trusts, [1958] 3 
All E.R. 586) the mind of the testator was probably directed 
only to the executors and trustees appointed by him and 
A. had no interest at the date of the will nor when the 
will was proved and took effect. It might therefore be 
thought that he should be in no worse a plight than the 
beneficiary in Thorpe’s Case (ante) who had, in fact, 
become the wife of an attesting witness before the will 
became effective and yet, though the wife of a witness, 
did not lose her devise. These points give rise to the 
thought that the question of timing would seem to obtrude 
itself, e.g., is the position to be considered as at: 
(a) the date of the execution of the will (Thorpe’s 
Case, ante); or 
(b) the date of death of the testator (Ray’s Case, 
ante) ; or 
(c) as at (a) above, or any time thereafter until the 
whole estate has been wound up and the trusts under 
the will have come to an end (Royce’s Case, ante). 


Conclusion 

From a consideration of the relevant cases, the follow- 

ing points emerge: 

(i) It is settled law that a testamentary provision that 
an executor or trustee appointed by the will shall be 
entitled to charge the estate with his professional charges 
amounts to a gift or bequest; 

(ii) following on (i) above, that if the executor or 
trustee concerned has signed the testamentary instru- 
ment as an attesting witness, the charging clause is 
rendered null and void so far as he is concerned by the 
operation of s. 15 of the Wills Act 1837; and 

(iii) that a trustee who comes into the picture after 
the will has been proved, still comes within the mischief 
of the section if he was an attesting witness, even though 
he was not named as a trustee in the will but was 
appointed by deed subsequently. 


In view of the foregoing, it behoves a solicitor when 
arranging for the execution of a will or codicil to ensure 
that the persons asked to act as attesting witnesses are 
such as are not likely to become solicitors or be appointed 
as trustees! 
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11th AUSTRALIAN LEGAL CONVENTION 


For the first time Western Australia was the host 
State for an Australian Legal Convention when the 
Eleventh Convention of the Law Council of Australia was 
held in Perth from 14 to 18 July. 


Many distinguished jurists from overseas came to 
Perth for the occasion and some 370 judges and lawyers 
from all parts of Australia attended. 


Guests from overseas included the Right Honourable 
Sir Edward Holroyd Pearce, P.C., Q.C., Lord Justice of 
the English Court of Appeal; Dr. A. L. Goodhart, K.B.E., 
Q.C., F.B.A., Master of University College, Oxford; the 
Honourable Mr. Justice John M. Harlan, Associate Justice 
of the Supreme Court of the United States; the Honourable 
Sir Kenneth Gresson, K.B.E., President of the New 
Zealand Court of Appeal; the Honourable Mr. Justice U 
Myint Thein, Chief Justice of the Union of Burma, and 
the Honourable Mr. Justice Syed Sheh Barakbah of the 
Supreme Court of Malaya. 


Papers by Dr. Goodhart on “Law Reform in England”’, 
by Mr. Justice Harlan on “Some Aspects of the Judicial 
Process of the Supreme Court of the United States”, and 
by the Honourable Sir Douglas Menzies, K.B.E., Justice 
of the High Court of Australia on “Company Directors” 
were discussed. On the final day of the Convention the 
Matrimonial Causes Bill presently before the Common- 
wealth Parliament was thrown open for discussion after 
introductory remarks by the Honourable Sir Garfield 
Barwick, Q.C., M.P., Attorney General of the Common- 
wealth of Australia. 


A feature of the Convention was the excellent attend- 
ance of delegates at the business sessions, at every one of 
which the Y.A.L. Hall was filled to capacity. 


The Convention was opened by the State Governor, 
His Excellency Sir Charles Gairdner, K.C.M.G., and the 
opening address was delivered by Lord Justice Pearce on 
“Our Common Heritage’. The opening ceremony took 
place in the Winthrop Hall at the University and was 
attended by over 1,000 people including lawyers and 
laymen. 
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The social programme included a reception by the 
Lord Mayor of Perth in Government House Ballroom, a 
buffet dinner at the Adelphi Hotel, a dinner dance at the 
Subiaco City Hall, a Dinner at Canterbury Court, and 
concluded with a three-day rail tour of the south-west of 
the State. 


It is of historical interest also to record that the first 
annual meeting of the Australian Section of the Inter- 
national Commission of Jurists was held in Perth during 
the Convention. 


CASE NOTES 


Charities 


Gift for advancement of deserving journalists—uncertain 
objects—perpetuity.—A testatrix by her will directed that 
a specific part of a fund should be paid to the proprietors 
of a newspaper for appropriation by them in their absolute 
discretion for the advancement of deserving journalists, 
but in such a manner as would perpetuate the memory of her 
late father. On summons to determine whether the bequest 
was valid, it was held that the intention of the testatrix 
was to benefit a class of persons falling within the descrip- 
tion of “deserving journalists”, and, in the absence of any 
criterion as to the qualities which would make a journalist 
deserving, the gift was for uncertain objects, and as 
poverty was not a necessary condition of being deserving 
the gift could not be supported as tending to the relief of 
poverty, and the gift therefore failed (Perpetual Trustee 
Co. Ltd. v. John Fairfax & Sons Pty. Ltd. (1959), 76 
W.N. (N.S.W.) 226). 


Companies 


Winding up of company—prerogative right of Crown to 
priority—Payroll and Sales Tax—Companies Act 1943-1954, 
ss. 253, 259, 269, 270 and 271.—The Commissioner of Tax- 
ation claimed priority in respect of debts due to him for 
payroll tax and sales tax in the voluntary winding up of a 
company under the Companies Act 1943, in which the assets 
realized were insufficient to satisfy all the debts of the 
company. Upon summons by the liquidator to determine the 
validity of the claim, it was held that s. 270 of the Com- 
panies Act 1943, subject only as therein provided, preserves 
the prerogative right of the Crown both in right of the 
Commonwealth and the State of Western Australia to 
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payment of Crown debts in priority to debts due to its 
subjects and that therefore the Commissioner was entitled 
to payment of payroll tax and sales tax in priority to all 
other unsecured creditors (Re Watsons Pure Products Pty. 
Ltd. (In liquidation) (1958), 60 W.A.L.R. 62). 


Wills 


Application to modify provisions of will—provision for 
widow—whether court should have regard to facts existing 
at date of application or such as existed at date of testator’s 
death—tTestator’s Family Maintenance and Guardianship 
of Infants Act 1916-1954.—By his will of 18 August 1919 
a testator bequeathed his household and personal effects, 
certain pecuniary legacies and an annuity to his widow and 
the residue of his estate to his brothers and sisters. The 
testator died on 10 September 1942 and at his death his 
estate was valued at £22,216. No application for further 
provision was made within the period of one year pre- 
scribed by the (New South Wales) Testator’s Family 
Maintenance and Guardianship of Infants Act, s. 5. By 
the Administration of Estates Act 1954 provision was made 
enabling the court to extend the time for making applica- 
tions. By 1955 the testator’s estate had increased to 
£82,000, and the widow’s financial position had deteriorated. 
The court allowed the time for making an application to 
be extended and on the hearing of the application awarded 
the widow an additional legacy and an increased annuity. 
The question arose whether the court, in deciding the 
adequacy of the provision made by the testator, should have 
regard to the facts as they existed at the date of the 
testator’s death, or as they existed at the date of the 
application. It was not disputed that if, in such an appli- 
cation, the court should have regard to the facts as they 
existed at the date of the testator’s death, the court should 
take into account, not only the events which had already 
occurred, but also such events as the testator might reason- 
ably be expected to have foreseen immediately before he 
died. It was held that the widow’s application ought to be 
dismissed because the material date under the Act of 1916 
for determining whether the widow was left without ade- 
quate provision was the date of the testator’s death; and 
on the facts (following the view of the majority of the 
High Court of Australia) it could not be said that the 
testator ought to have foreseen the effect of the war of 
1939-1945 and post-war conditions leading to the situation 
in which the widow found herself at the date of the applica- 
tion (Bosch v. Perpetual Trustee Co. Ltd., [1938] 2 All 
E.R. 14 applied; Re Forsaith (1926), 26 S.R. (N.S.W.) 
613 overruled; Coates v. National Trustees Executors & 
Agency Co. Ltd. (1956), 95 C.L.R. 494 approved) (Dun 
v. Dun, [1959] 2 All E.R. 134 P.C.). 











OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 


SOCIETY 


GRANTED ROYAL CHARTER 1948. 


The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
without the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 
Five Characteristics which make it an Ideal Beneficiary :— 
Its purpose is definite and unchanging. 
Its record is amazing. 
Its scope is far-reaching. 
Its activities can never be superfluous — MAN 
WILL ALWAYS NEED THE BIBLE. 


Its significance is Eternal. 


Correspondence and enquiries from: 


THE REV. CANON H. M. ARROWSMITH, M.B.E. 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 
SYDNEY 


Telephone MA 4938 
or to the State Secretaries at the following addresses:— 

361 George Street, Brisbane 

241-3 Flinders Lane, Melbourne 

44 Brisbane Street, Launceston 

73 Grenfell Street, Adelaide 

167 St. Georges Terrace, Perth 

Mary Street, Port Moresby 











DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 


CANTERBURY 
C. S. BOYNE & CO. Est. 1919. 
Head Office, Canterbury. 


Branches—Belmore, Punchbowl, 
Beverly Hills. Probate Valuers. 


LF3431-2. 


CRONULLA 
C. J. MONRO PTY. LTD. 
Curranulla St. (opp. station). 
LB5324-5. 
Also Sutherland. 


KINGS CROSS 
WM. JAMES & ABRAHAMS 
PTY. LED. 


20-22 Kellett Street. 


Real Estate Agents, Auctioneers 
and Valuers. 


FL4021. 


NEUTRAL BAY 


CROLL & CO. PTY. LTD. 
179 Military Road. 


Real Estate Agents, Homes and 
Investments. 


XY1311, XY1312. 








PETERSHAM 


A. H. TAYLOR. 
tea] Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Probate. 


STRATHFIELD 
HARRY HIBBLE & SONS. 
Opp. Station. 
Property Management, Sales, 
Valuations. 
UM8360, UM7979. 


SYDNEY 


HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 
Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 
BW8401 (10 lines). 


HOBART, TASMANIA 
FREEMAN, DUFF & CO. 
148 Collins Street. 
Auctioneers, Real Estate and 


Insurance Agents & Valuers. 
7487-8, 
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